
A Neutral Policy is Not Enough to Protect against Religious Discrimination for Failure to Hire – Instead 
Employers Must Conduct a Carefully Choreg 
 
Plaintiff Samantha Elauf is a practicing Muslim who wore a black hijab (a headscarf traditionally worn by 
Muslim women) to her interview for a sales position at Abercrombie whose "Look Policy" prohibited 
sales associates from wearing black clothing or "caps." 
 
Elauf received high marks in her interview.  Although the assistant manager interviewing Elauf assumed 
that Elauf wore her hijab because she was Muslim, Elauf never mentioned her religion or requested a 
religious accommodation to exempt her from the Look Policy.  Ultimately, Abercrombie did not hire 
Elauf because her headscarf did not conform to its Look Policy.  The EEOC sued. 
 
On June 1, 2015, the United States Supreme Court ruled in favor of the EEOC and against Abercrombie 
for religious discrimination.  To prove disparate treatment, the Court held, a plaintiff need only to show 
that the need for religious accommodation was a motivating factor in the employment decision – an 
employer need not possess actual knowledge of the need for accommodation. 
 
Thus, a religious practice, whether unknown, suspected or confirmed, cannot operate as a motivating 
factor in an employment decision. 
 
Absent a showing of undue hardship, Title VII of the Civil Rights Act of 1964 prohibits an employer from 
refusing to hire an applicant because of a religious observance that conflicts with an employer's neutral 
policy.  Abercrombie had argued that it should only be responsible for providing an accommodation 
where an applicant explicitly requested one. 
 
The Court clarified that Title VII does not contain a knowledge requirement.  By contrast, the ADA's 
prohibition on failure to accommodate applies only to known physical or mental limitations. 
 
Even though the Look Policy applied to all employees, regardless of religion, the Court held that Title VII 
gives religious practices "favored treatment" and "requires otherwise-neutral policies to give way to the 
need for an accommodation." 
 
The phrase "because of" has a specific meaning in the Title VII statute:  a protected characteristic may 
not be a motivating factor in an employment decision.  Accordingly, an employer can violate Title VII 
even when its motive for not hiring is based on "an unsubstantiated suspicion" that an applicant may 
need a religious accommodation. 
 
Guidance 
 
To avoid the risk of inadvertent religious discrimination, employers should observe the following: 
 

1. Examine all dress codes and appearance policies. 
2. Develop a written policy that puts the burden on employees to contact their managers 

or HR departments if they need an accommodation for religious beliefs, observances, or 
practices. 

3. Train your managers and HR department on your policy and the following steps. 
4. Whenever in doubt, request compliance with your dress code as the first step. 



5. If the employee does not comply and instead claims a religious basis for noncompliance, 
then the employer must investigate whether a reasonable accommodation can be 
made. 

6. This also serves as a trigger for the employer, for the first time, to discuss the 
employee’s religious beliefs and the possibility for an exception to any policy. 

7. Failure to adhere to this sequence (for example, by addressing potential religious 
observances before they are articulated) puts the employer at risk of offending an 
employee and creating evidence of harassment or discrimination. 

8. If an employee raises religious accommodation only after disciplinary action has been 
initiated, ask the obvious question – why didn’t you bring this up before? 
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